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DOCKETING JUDGMENTS IN FAVOR OP THE 
COMMONWEALTH. 



Section 3570 of the Virginia Code provides that 

" No judgment shall be a lien on real estate as against a purchaser thereof for 
valuable consideration without notice, unless it be docketed according to the pro- 
visions of this chapter, in the county or corporation wherein such real estate is, 
either within twenty days next after the date of such judgment, or fifteen days 
before the conveyance of said estate to such purchaser." 

The question is, Does this statute bind the Commonwealth ? It has 
been claimed, for reasons which will appear hereinafter, that the Com- 
monwealth is not bound by it. In order to arrive at a correct con- 
clusion, it will be necessary to trace the origin and history of the judg- 
ment lien of the Commonwealth and, to a certain extent, of the indi- 
vidual, and also to trace the history of the legislation relating to the 
docketing of judgment liens for the protection of purchasers for valu- 
able consideration without notice. 

At common law, for reasons growing out of the feudal system, a 
judgment was not a lien on the lands of the judgment debtor, but the 
King was excepted from this rule. 1 

It has been held that no such principle exists, in the United States, 
and no judgment in favor of the Commonwealth operates as a lien 
unless such lien is expressly given by statute. 2 

In Virginia, it has been held, by a unanimous court, that the Com- 
monwealth had no greater rights, by reason of a judgment endered 
against a public debtor prior to the act of 1822, than are conferred by 
a judgment in the case of an individual, and therefore its judgment 
bound only a moiety of the debtor's land — thus deciding that the lien 

12 Minor's Inst. (4th ed.), 302; 3B1. Com. 419; Freeman on Judgments (3d ed.),339; 
Black on Judgments 397, 398; Pierce v. Brown, 7 Wall. 205; 17 Am. & Eng. Enc. of Law 
(2d ed.), 768. 

2 Commonwealth v. Adkins, 8 B. Monroe (Ky.), 380. And this has been said to be 
true of judgments in favor of the United States. Thompson v. Avery, 11 Utah, 214, 
See 1 Lorn. Dig. 299, et seq. 
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of the Common wealth's judgment was given by statute, and did not 
exist at common law. 1 

In 1849 judgments, in general, were for the first time expressly 
declared to be liens on all the lands then owned or thereafter acquired 
by the debtor. 2 But the Commonwealth's lien was expressly declared 
some time before that. In 1788 its judgments against sheriffs and 
other public collectors, and their sureties, were declared liens on all 
their lands. 3 And in 1822 the law was made general and applied to 
all public officers and agents and all public debtors and their sureties. 4 

In 1849 a general provision was made that every judgment ren- 
dered against any person should be a lien on all the lands then owned 
or thereafter acquired by such person; and the Commonwealth's lien 
is no longer expressly declared in the chapter relating to the recovery 
of debts due the State, as it was in the Eevised Code of 1819. 5 

In March, 1843, the first docketing act for the protection of bona 
fide purchasers, for valuable consideration without notice, was passed 
in Virginia. 6 This act made it the duty of the clerk of the county or 
corporation court to docket 

"all such unsatisfied final judgments and decrees . . . , and such forthcom- 
ing bonds, recognizances and other bonds having the force of judgments, . . . 
as any person interested therein shall require him to docket." 

1 Leake v. Ferguson, 2 Gratt. 419, 438 (1846); Nimmo v. Commonwealth, 4 Hen. & 
Munf. 57 (1809); Stlleman v. Ashdown, 2 Atk. 477. 

In 1285 an act was passed which authorized a writ of elegit to be sued out on judg- 
ments and recognizances against a moiety of the debtor's land. Westm. II, 13 Edw. 
I, ch. 18. In 1748 the General Assembly of Virginia passed an act similar to the Eng- 
lish statute, and a statute substantially the same continued in force until the revisal 
of the Code of 1849. 1 Lorn. Dig. 286; 5 Hen. Stat. 526 ; Acts 1748 (ed. 1769) , ch. 8 ; Acta 
1792, ch. 5 ; Acts 1793, ch. 3 (ed. 1794, 1803 and 1814) , ch. 150 ; 1 R. C. , p. 524 and note, ch. 134, 
sec. 1 ; Freeman on Judgments, 339 ; Black on Judgments, 398 ; Borst v. Nalle, 28 
Gratt. 423, 428; Hutcheson v. Grubbs, 80 Va. 251, 254 and cases cited; 2 Minor's Inst. 
(4th ed.), 303. 

By judicial construction, it was held that the statutes authorizing the writ of 
elegit created, as an incident to the writ, a lien on the debtor's lands. 2 Minor's 
Inst. (4th ed.) 312; Freeman on Judgments, 339; Black on Judgments, 397,398; 17 Am. 
& Eng. Enc. Law (2d ed.) 769, n. 3; Hutcheson v. Grubbs, supra. For origin, history, 
nature and effect of this lien, see Burks, J., in Borst v. Nalle, 28 Gratt. 428 et seg. 

2 Virginia Code 1849, p. 709, ch. 186, sec. 6. See Va. Code 1887, sees. 8557, 3567, 3570, 
3580. The word "judgment " here includes bonds and recognizances, having the 
force of judgments, and decrees for payment of money. 

3 12 Hen. Stat. p. 558 ; 2 R. C. p. 51 and note, ch. 189, sec. 9. 

* Supp. Rev. Code, p. 339, ch. 282, sec. 2; Leake v. Ferguson, supra. 

s See 2 R. C. 1819, ch. 189; 1 R. C, ch. 134; Va. Code 1849, ch. 42, ch. 186; Va. Code 
1860, ch. 42, ch. 186; Va. Code 1873, ch. 40, ch. 182; Va. Code 1887, ch. 30, ch. 174, sec. 3567. 
For lien of judgment and docketing the same against a treasurer, see Va. Code 1887, 
sees. 615, 616. 

» Acts 1842-43, pp. 51-52. 
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It was further provided that no judgment or decree, and no forth- 
coming bond or recognizance or other bond having the force of a judg- 
ment, should bind the lands of any party to the same, against a bona 
fide purchaser for valuable consideration without notice, unless docketed 
within twelve months after the rendition or forfeiture of same, or 
ninety days before the conveyance was made to such purchaser, 

"Provided, however, That nothing in this act contained shall be construed to 
extend to recognizances in favour of the Commonwealth, which shall continue to have 
the same effect as if this act had never been passed." l (Italics mine. ) 

This act of March, 1843, was inserted in the Code of 1849 with- 
out any material changes, except that the provision relating to recog- 
nizances in favor of the Commonwealth was omitted, 2 and continued 
in force until 1872, when it was made the duty of the clerk of the 
county or corporation court to docket every judgment rendered in his 
court, and every judgment the abstract of which was delivered to him 
by the clerk of the Circuit Court; and to docket any judgment in this 
State, when required to do so by any person interested.' 

In 1877, section 4 of the Code of 1873 (relating to the clerk's 
duty) was amended and a proviso added that 

" whenever a judgment it recovered in favor of the Commonwealth against officers 
who have made default, or their sureties, the same shall be docketed in all the 
counties wherein the said principal or his sureties reside.* 

This proviso appears in four subsequent admendments, 5 but is omitted 
from the Va. Code of 1887. 6 However, it remains the duty of the 
clerk to docket judgments, as before, and it is also made the duty of 
the Attorney General, or other attorney representing the Common- 
wealth, to have all judgments recovered in favor of the Common- 

1 Acts 1842-43, pp. 51-52. 

* Va. Code 1849, pp. 708-709, ch. 186. As reported by the Revisors of the Code of 
1849, a proviso was Inserted to the effect that judgments, as well as recognizances, in 
favor of the Commonwealth, should be excepted from this act. In a foot-note, after 
showing what was provided by the act of March, 1843, the Eevisors say that they see 
no reason why recognizances alone should be excepted and not judgments, and 
hence their action in reporting a proviso excepting both judgments and recogni- 
zances in favor of the Commonwealth. They then add : " Perhaps the entire proviso 
should be stricken out." Report of Bevisors, Code, of 1849, p. 918. The legislature, 
evidently following this suggestion, struck out the entire proviso excepting judg- 
ments and recognizances, in favor of the Commonwealth, as reported in the draft. 

a Acts 1872-73, pp. 16-17; Va. Code 1860, ch. 186, pp. 770-771; Va. Code 1873, ch. 182, 
sees. 4, 8, pp. 1165-66. 

* Acts 1876-7, ch. 260, p. 270-271. See also Acts 1874, ch. 48, pp. 38-39. 

* Acts 1877-8, pp. 92-94; Acts 1878-9, pp. 260-262; Acts 1883-4, pp. 491-493; Acts 1884, pp. 
81-84. 

* Sec. 3559. 
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wealth docketed in all counties and corporations wherein there is 
any real estate owned by any person against whom the judgment is 
recovered. 1 

During all the time from 1843 to the present, what is now section 
3570 of the Virginia Code has, with variations as to the time limit, 
been in force. 

It has been contended that this section does not apply to judgments 
in favor of the Commonwealth, because there is a rule of construction, 
based upon a great principle of public policy, that the sovereign 
authority of the country is not bound by words of a statute unless 
named therein, if the statute tends to restrain or diminish the powers, 
rights, or interests of the sovereign. 8 

Mr. Minor says: 3 

" Whether the Commonwealth is bound to docket its judgments in order to secure 
the lien thereof, is not known to hare been determined. The analogies, however, 
seem to indicate that it is not so bound, not being specially named." 

Mr. Justice Clifford says:* 

"'Acts of Parliament,' 'says Chitty (On Prerogative, 383),' "which would 
divest or abridge the King of his prerogatives, his interest, or his remedies, in the 
slightest degree, do not in general extend to or bind the King, unless there be 
express words to that effect. Therefore, says the same learned author, the statutes 
of limitation, bankruptcy, insolvency, set-off, etc., are irrelevant in case of the 
King, nor does the statute of frauds relate to him, which last proposition is 
doubted by high authority. Exceptions exist to that rule undoubtedly, as where 
the statute is passed for the general advancement of learning, morality, and justice, 
or to prevent fraud, injury, and wrong, err where an act of Parliament gives a new estate 
or right to the King, as in that case it will bind him as to the manner of enjoying or 
using the estate or right as well as the subject.' " (Last italics mine. ) 

It has already been shown that the lien of the Commonwealth's 
judgment is a "new right" given by statute, and that the present 
statute declaring this lien is section 3567 of the Code. Section 3570 
qualifies that section. One of the exceptions to the principle quoted 
is, that where an act of Parliament gives a new estate or right to the 
King, it will bind him as to the manner of enjoying or using the estate 
or right as well as the subject. So that the Commonwealth must com- 
ply with section 3570, and its lien is not perfected, as against a pur- 

Va. Code, 1887, sees. S559, 3565. 

2 Rex v. Earl, Bunbury, 33; Rex v. Pixley, lb. 202. 

» 4 Minor's Inst. (3d ed.) 997, and cases cited. But see 2 Minor's Inst. (4th ed.) 314. 

« United States v. Herron, 20 Wall. 255-6. See United States v. Knight, 14 Peters 301, 
315; Levasser v. Washburn, 11 Gratt. 572, 577, and coses cited. 
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chaser for valuable consideration without notice, until the judgment is 
properly docketed. 1 

It may also be argued that purchasers for valuable consideration 
come within another exception to this rule, for, in all the cases ex- 
amined, in which this principle was applied, the defenses were inter- 
posed by original debtors or their sureties, and not by innocent third 
parties who would have been " injured and wronged" by the applica- 
tion thereof. 

Aside from the decisions of the Supreme Court in Nimmo v. Com- 
monwealth (1809), and Leake v. Furguson (1846), 2 both decided 
prior to the revisal of the Code of 1849, holding that the Common- 
wealth's judgment lien did not exist at common law, but was given 
by statute, by the legislation hereinbefore referred to, the legislature 
has manifested an intention, by necessary and unavoidable implication, 
to bind the Commonwealth by what is now section 3570 of the Code. 

But suppose the clerk and attorney representing the Commonwealth 
fail to do their duty, and such judgments are not docketed. Then 
another great principle, based upon public policy, is interposed: 
"Laches is not imputable to the government, in its character as sov- 
ereign, by those subject to its dominion." ' 

The answer is: The Common weath's lien is created by statute, and 
the statute must be complied with or the lien will not continue to exist 
as against a purchaser for valuable consideration without notice, unless 
the judgment is properly docketed. 4 Therefore the Commonwealth 
has no rights to lose by reason of the laches of its officers as against 
such purchaser, until the statute is complied with. 

Since the Virginia Supreme Court of Appeals has decided that the 
lien of the Commonwealth's judgment did not exist at common law, 

1 The King was bound by 27 Eliz., ch. 4, providing against voluntary conveyances 
to defraud purchasers. 5 Bacon's Abr. 659; 2 Co. Litt. 74, b. " The act of Parliament 
giving a new estate to the King, and prescribing the manner of enjoyment, the 
method limited must take place of the King's prerogative." 5 Bacon's Abr. 560 ; 
Croke's Case, 4 Mod. 207, Show Rep. 208. 

s Both supra. 

> Cooke v. United States.-fll U. S. 389, 398. See 1 Minor's Inst. (4th ed.), 97, 250; 1 Bl. 
Com. 247; Levasser v. Washburn, 11 Gratt. 572, 577; United States v. Kirkpatrick, 9 
Wheaton, 735; Gibbons v. United States, 8 Wall. 269. 

4 In the cases that have been examined, in which laches of officers was sought to 
be imputed to the government, this defense was setup by the parties who had notice 
that they were under obligation to the government, and not by innocent third par- 
ties. Mr. Justice Story Intimated that laches might be fatal were such a party 
affected. Said he: " The total silence of the English books, in a case of so frequent 
occurrence, affords strong reason to believe that it never has been supposed that 
laches would be fatal in the case of the government, where it would not affect private 
persont." United States v. Kirkpatrick, 9 Wheaton, 720, 737. (Italics mine.) 
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but was given by statute, in addition to which the legislature has 
manifested its intention to bind the Commonwealth, the answer to the 
question is, that the Commonwealth is unquestionably bound by sec- 
tion 3570 of the Virginia Code, and must docket its judgments, in 
order to secure its lien against bona fide purchasers for value. 

Bristol, Virginia. HENRY KOBERTS. 



ANTENUPTIAL CONVEYANCES IN FRAUD OF MARITAL 

RIG-HTS. 



Effect of Recent Married Women's Statutes. 

I. AT COMMON LAW. 

The common law doctrine that a voluntary conveyance, of real or 
personal property, made by a woman pending a treaty of marriage, 
without the knowledge of the intended husband, is voidable, as a fraud 
on his marital rights, is one of ancient origin, and is too well settled to 
be open to dispute. 

Our purpose is to show that in the light of the recent Married Wo- 
man's Act of 1889-1900 1 this cannot now be the law in Virginia, in so 
far as it affects personal property. 

To do this it will be necessary to go somewhat into the origin of the 
doctrine and to consider some of the earlier cases. 

As early as 1686, in Carleton v. Millington, 1 we find the court set- 
ting aside, as a fraud upon the husband's marital rights, a conveyance 
by a wife before marriage, to trustees in trust to dispose of as she 
should appoint. 

The case usually cited as the leading authority on this subject is 
Strathmore v. Bowes. 3 In this case the Countess of Strathmore, pend- 
ing a treaty of marriage with a Mr. Gray, conveyed and assigned, 
with his knowledge, all of her property, real and personal, to trustees 
for her sole and separate use. A short time after the assignment she 
heard that a Mr. Bowes had fought a duel on her account with an 
editor of a newspaper who had traduced her character. She decided 
to marry him, and the next day the marriage was accomplished. After 
marriage, the Countess executed a deed revoking the settlement. Two 
bills were filed in the cause — an original bill by Lady Strathmore to 

i Acts 1899-1900, p. 1240. '« 2 Vernon, 17. s i Ves. Jr. 22. 



